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1. Where record reaaonably supports agency's determination

that proposal is technically unacceptable and therefore not
within competitive range, protest allegation that proposal
evaluation resulted from agency bias against protester can-
not be susiained, ¢

2. Where proposal is determined not to be in competitive
range, coniracting officer is not required to conduct meeting
with offeror prior to award to permit clarification of pro~
posal; offeror is entitled only to post-award debrieﬁng.

The: subject 1protest hos been filed: by counael for Joanell
Laboratoriea. Incorporated’ a.gains‘ the’ ez..cluaiun of .that firm's
proposal from the competitive range eatabliahed under request
for proposals (RFP) No, N61339-76-R~0066, lasued by the Naval
Training Equipment Center (NTEC), Orla.ndo, Florida, The RFP
was for developmen: of a permanently installed Defense Test
Reng=, Device A3F178, and two Portable Combat Renges, Device
AJFBO to meet the irequirements for Infantry Remoted Target
Systema (IRETS), Joanell's proposal was regarded as technically
unacceptable.

The protester s esséntial allegation ia that the procurement
is being conducted "in an unreasonable and’ prejudicial manner’
a8 a result of Novy nias against it. Ag evideénce of such bias
‘Joanell states that (1)'the, evaluation of 11.5 proposal was unduly
cursory or a.rbitrary ’because the pu1~por':.ed~proposal deficiencies
do not exist in mct, and (2) t‘\e contracting officer acted improperly
in refusing an appointment with e1ther J’oe.nell or its counsel so
that«Joa.nell could persuade the contraoting officer that discussions
should be conducted to"'olarify" the meaning of Joanell's proposal,

*,presumably ao that J oa.nell could correct s-nrious fechnical mis~
'understandmes by avency ‘officials with the! anticipated result that

the .Joanell propossl would'be found eligw.ble\'for inclusion in the
competitwe range for the purpose of subsequent formal negotiations.
In this connection, ‘the protester refers to RAI Research
Corporation, B-184315, February 13, 19876, 18-1 CPD 03, as a

case where such a technical clariﬁcatxon conference was permitted,
notwithstanding a finding that the firm's proposal was unacceptable,
and questions ‘why the conference was granted tc a Joarell.com=~
petitior in that case but refused Joanell here.
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In sunpor’c of its assertion nf bias, the protester, referr.ng

' to litigation'currently pending in the Court of Claiins and to a
"protest it filed in this Office, suggests that the Navy's blas agaiz st

Joanell stems from the firm's resort to either judicial fora or
this Office to protect its rights to proprietary duta under prior
contracts and its r.ght to compete in NTEC procu rements.

The RFP reguired the subndaaion of technic-al Proboaals
in two parts, addressed to ' technica) approach' and "integrated
logistic support (ILS) plan, "' weighted in that orde. of relative

‘importance. Proposals were received from four firms, ard upon
evaluation, three were considered to be within a competitive

range. Qut of a pussaible 100 points, the highest ranked offeror
received 82, 4 and 8] points for technical approach and logistic
support, respectively; the second ranked offeror scored 62 3 and
80; the third 75,1 and 84, Joanell was scored 54. 5 and 48,' with
a notation of unaccepmbﬂity under each criterion,

The unacoeptabxllty of Joanell's “echaical, approach was
based on the perceivcd necessity fér a complei.e redesign of Iive
of nine indjor asgérblies and signlficant redesign of tivo other
assem‘blies. In additi on; all other areaa of the proposal were
consldered to reguire in-depth clarification’to complately
describe the operation and design of all équipment and to .
describe how the design (including environmental, mechanical,
electrical, reliability, safety, maintainabﬂi*y, EMI suppression,
human engineering) would meet specificavion requirements.
Joanell's ILS plan was also unacceptable in three o? five areaa.
and marginal in two others,

Subaequent to this evaluation, Joa.nell was advised that its
offer was determined to ke outside the competitive range because
of defmlencies in many areas; tive representative deficiencies
were listed, Joanell was further advised that negotiations with it were
not contemplated and that a revision of its technical proposal would
not be considered. However, Joanell was cffered a post-award
debriefing pursuant to AGPR § 3~508, 4 (1975 ed. ).

Joanell responded to the snecific deﬁciencies referenced
with a téelegram {n which it pointed cut why it ielt its proposal
wae not deficient in those areas, In turn, NTEC prepared a
memorandum setting forth its technical conclusions as to why it
still considered Joanell unacceptable in the areas discussed
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NTEC's. Preli.mlnary PrOpoael Evaluation Report sete forth
in consideraltle detail {lie deficiencies percoived in Joanell's nro-
posal, These dufxclencicn. which mumber more than 70, appear
to fall gener( 'ly'into su'sl’ categories as a) ©7 wnsl‘*tency with
specifications, (b) incezniplete information, \ ;no informatlon, and
(d) technicall :lernrable or not feasible. In'response, Jounell
has furnished a point:bhy-point retutial of 32 pages in length,
addressing most of thy' stated deficiencies. For many deficiencies,
Joenell points to speni‘ic sectiona of its proposal where it claims
to have providesd eithe: the supposedly missing or incomplete
- information or an indication that the specifications would be met
rather than-ignored. For cother deficiencies it explains the reasons
for its particular approach. In some insiance: it refers to typo-
graphical errors,

. A8 .Toanell recognizes, it ia'not our function to evalaate
proposals to'determine their eligibility for ultimaie award,. TGI
Congtruction. Goinpany,, ‘et 21,, 54 Comp. Gen, 775 (1875), 78=T
TPDIET; 'I'echErEx Cor Eoraﬁon. B-180785, September 16, 1874,
‘74-2 CPD ecislon.Sclences. Corporation,. B=182558, March 24,
1975, “75-1 CPD" {75, Rather,, since; determinations as tc the needs
of 'the Govcrnment are.the responsibility of- the. procuring octivity
concerned the Judgment of the activity's technicidng and .
epﬂcialiats as to the technical adequacy of propnsals submrl:tt'd in
response ' 10" ‘the’ agency's statement of its needs will ordinarily_,
be accep’ted by this ‘Office, absent a clear sho‘-""‘ T f ':;reasonable—-
ness. This is particularly the case where, - J. «, .ie precure-
ment involves e&mipment of & highly technical .- 3:ic: tif:.c nature

and the determination must be based on experi : ¢ ° .al opinion,
See RAI Research Corporation, supra, and citw: - 'cherein.
e

F\:rthermore, we will not: regard a technical evaluation as
unreaeonable mere‘ly because there is subetantml dmagreement
hetween' the contracting agericy and thenofferor, ‘gee-Decision
Sciences Corp oration,,B-183'?'?3, September 21, TG76, 76-2 CPD

E,vincorporated, -186668, Septeg;ber 18, 1978, 76-%
CPD +:Honeywell;vInc., B-181170, Aug‘ust 8, 1974 T4-2 CPD
87, or because biaa‘on the'part of the agency has been a.lleged
See DecigioniSeténces! Corporation,-B-183773, supra; Plegs
«Environmental Systems, B-186787, December 27, 1978, 78~ 5
CPD ; Houslon.Fi Ens. Inc., R-184402, December 22, 1975,
75-2 CPD 404, For &« technical evaluation to be deemed un-
reasonable, it must clearly appear from the record that there

»”
.
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18 no vational basis for the evalualion. See, e.g., Tracor Jitco
CPI- 5 Comp, Len.

inc,, 35 Comp. Gen, 499 (1875), 75-2 344 and
BUB (1975), 75-1 CPD 263; Raythecn Company, 54 Comp. Gen. 169
(1674), 74-2 CPD 137, s

With the above principles in mind, we have careml."y re-
viewed the record in this casc, including the detailed trschinical
submissions, We find that the record establishes fundamental
disagreement between Joanell and the Navy as to the adequacy
of the Joanell proposal, but does not permit the conclusion that

. the Navy's evaluation was unreasonable. Although we are not in

a position to resolve the disagreemar.t with respect to each
stated deticiency, it does appear 1o us that many of the disputed
points are of such a nature that the proposal could reasonably be
evalucted as It was, ‘

For example, many areas of disngreemmt appear to involve
only the exercise of reusoned technical Judgmerit with respect to
either the 'desirability or efficiency of a particular approachtor
the extént to which some featiu-e of the proposed fsystem is atéquately
addressed Ln the prOposal. As one example. -in response to NTEC's

.....

get, Joanell. responds that it proposed ''low level illumination of
the target which can be spot mtensxfied with a small strip of
reflective tape to simulate rifle fire." ' In our’opinion, this re-
sponse does not establish that the perceived deficiency does not
exist, but only that Joanell regards its approach fo: simulated
rifle f1re as an acceptable one while NTEC does not 80 view-it.
While we do not mean to suggest that this type of deficiency alone
should necessaiily warrant rejection of a proposal, we do thini
it typifies many of the areas of diaagreement in this case,

_ In other areas, Joanell mdieates that (1) it may have
caused confusion with regard to one aspect of its system bacause
it defines a i‘equirement dh“ferently than do the speciﬁcationa,
and (2),it did not achere to specified requirements ‘becausc' its
appréach would be more advantageous. However, it is not clear
that Joanell's proposal adequately explained either of these ap-
proaches, and we point out that even if the proposal did so, the
desirab‘i.ty of a nonconforming approach would be entirely up to
the evaluator's judgment,

e e —— ————
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. In otill other areas, althmgh Joanell states that deviations

in its proposal with reapect to voltage and dimensions were merely
qraphiccl ercors, it is not clear to us why the evaluators

should have beer aware of that fact. Moreover, we do not agree
with Jocnell that a percoi\red roposal deficiency does not exist
becnusc [b]y extrl.pohﬂon rom data referenced in the proposal
the ‘eviluators could have determiied the acceptability of another
aspect of Joanell's aystem, since it is the responsibility of offerors
tu submit clear and complete propos‘ils, See, e.g., Servrite
International, Ltd., B-187187, Octover 8, 1976, 76-2 TPIJ 325.

Finany, we note that Joanell, while attempting to rebut
or explain each of the deficiencieg noted with respect to its
technical approacn, has nat responded to any of the deficiencies
noted with regard to the ILS portion of its propoaal.

Thus,; gon this record, we cannot conclude that the technical
evaluators gcted: arbitrarﬁy or unieasonably in rating Joanell's
propnsal asitiey'did, It appears that tlie ‘evaluation was con-
sistent with the spacifications and evaluation criteria, that all

proposals ‘were subject to the seme detailed technical examination,
and that NTEC's evaluation reflected only the res.goned judgment
of the evaluators. See METIS Corporation, 54 Comp. Gen. 612
(1875), 75-1 CPD 44,

. . In view of this evaluation and the r-sulting disparity between
Joanell's scores and the scores achieved by the offier three pro-
posals, we see‘no basis for objecting to the exclusion of Joanell
from the competitive range. “See 52.Comp. ‘t'en, ‘718 (1 '73), id.
382:(1972). Neither can we say that NTEC acted improperly'f:‘y
refusing to meet with Joaﬁell after Joanell's proposal had been
rejected, Discussions need be held only, with thuse,;offerors who
are in the competitive range. ASPR,§ 3-805. 1. Although Joanell
states it wanted only tc "clarify" its' proposal, it was the judgment
of NTEC that Joanell's proposal required Tnajor revision and
could not be made dcceptiable by clarification. That judgment is
not subject to question unless ''there is evidence of fraud, pre-
judice, abuse of authority, | arbltmrinesa, or capricious action.
B-165457, March 18, 1869, quoted in METIS Corporation, supra,
at 616. There is no such evidence in Tﬁis case,

We recognize that" ‘denying any offeror whose proposel is
not included in the competitive range an opportunity to discues
the proposal until a post-award debriefi- g "'may make it ex-
tremely difficult’ for the offerur to prove that rejection of its

-iaa, P
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pmposal was incorrect, Daconics, B-182308, May 19, 1875, 75-1

'CPD 300, However, we &lso recognize that ''once a proposal has

been determined {o bz unacceptable * * * it would be [llogical to
discusa this conclusion with the offeror thereby placing him in the
position to clarify or enlarge npon the proposal and possibly to
allege that once this has been done the proposal should be recon-
sidered,' and that in any event that applicable regulations (here
ASPR § 3-508. 4) provide only for a debriefing after a contract has
been awarded. Daconics, supra, Accordingly, we held in Daconics
that an agency properly éec ned to discuss an unacceptable pro-
posal with an offeror prior to award selection, notwitustanding
the offeror's request that it be allowed to do so. The saine con-
clusion is warrsanted here,

The case of RAI Research Corporatica, supra, is not
inconsistent with this view, Joaneli is incarrect in stating that
its competitor was permitted to clarify its proposal so that' it
was ultimately found acceptable, notwithstanding an initial finding
of unacceptability. In that case, there were two prpposal evalua-

tion erOI'tB from agency téchnical personnel one finding ‘the

proposal to be una cceptable but the other finding the proposal
acceptable., Under such circumstances, the eontracting officer
felt he had a'Juty under ASPR § 3-805. 2, whidh-provides-for in-
ciuding doubtful proposals in the competitive range, to include
the proposal in the competitive range and to hold discussions with
the offeror. There was, of course, no such doubt concerning
Joanell's proposal in this case,

In summary, we find fnat there is no evidence ‘of blas on
the part of NTEC against-Joanell. The evaluation of voanell's
proposal appears to have a reasonable basis, and the refusal of
the contracting officer to meet with Joanell to discuss its proposel
was consistent with both applicable regulatione‘and, a prior de-
cision of this Office. ''Where, as here, the record reasonably
supports the agency's * * ¥ [actions], mere allegations of biased
evaluation provide no basxs for our Office to interfere with the
agency's determination' that a proposal was unacceptabla and
outside the competitive range. Servrite International, Ltd.,

supra.
The protest is demed,

Deputy Comptroleré!n‘z&.!“"

of the United States
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